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Releasing prisoners without authorization is a serious crime of dereliction of duty. 
In order to fully and accurately grasp the nature of this crime, and to fight against it in 
legal way, this paper tries to illustrate its constitutive elements, summarize previous 
related practices both at home and abroad in a method of combining theories with 
case study, and to analyze its limitations so as to draw ways for improvement,  
accurately define this crime and ensure the authority of national regulatory system 
that shall provide explicit guidelines. It is believed that this crime should be defined as: 
according to the stipulation of law, rulings, order or other regulations, persons with 
the duty of supervision release persons who are held in custody, captivity (including 
place of custody and on the way to place of custody). Prisoners here include: persons 
who are held in custody or captivity in accordance with related law, rulings, order or 
decision etc. As for sentence, disqualification shall be added. 
Except the Introduction and the Conclusion, this paper is divided into four 
Chapters, discussing about the history of legislation of this crime and comparative 
analysis, definition and constitutive elements of this crime, problems that need to be 
paid attention to during identification, analysis of limitation in legislation and 
suggestions.  
The first Chapter discusses the history of legislation of this crime and gives a 
comparative analysis of legislation status of this crime in China Mainland and Taiwan 
and Macao. It is to introduce, firstly, the origin and history of stipulations of this 
crime in China, focusing on the related stipulations in the representative Tang Law, 
secondly, history of legislation of this crime after the founding of PRC, thirdly, the 
legislation status of this crime abroad, and lastly, the legislation status of this crime in 
Taiwan and Macao and its comparison with that in China Mainland. 
The second Chapter deals with the definition and the constitutive elements of this 
crime mainly through case study and illustration of related theories, which is the most 
important part of this paper. 
The third Chapter explores problems that need to be paid attention to during 














others, problems related to complicity, one crime or several crimes, and identification 
of criminal patterns etc.. 
The fourth Chapter approaches the limitations in legislation of this crime after 
analysis and illustration in the above chapters and attempts to propose some 
suggestions. 
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① 高绍先.中国刑法史精要[M]. 北京：法律出版社.2001.33－34. 
② 同上，第 42 页. 







































第二节  私放在押人员罪在新中国法律的立法沿革 
 
私放罪犯是一种严重妨碍司法的行为，新中国成立后，它 初规定于 1979
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年刑法，该法第 190 条规定：“司法工作人员私放罪犯的，处五年以下有期徒刑
或者拘役；情节严重的，处五年以上十年以下有期徒刑。” 1994 年 2 月通过的《中
华人民共和国监狱法》也在第 14 条第 1 款第 2 项规定：私放罪犯或者玩忽职守
造成罪犯脱逃的，构成犯罪的，依法追究刑事责任。1997 年新刑法对上述规定
























                                                        


























1996 年《罗马尼亚刑法典》第七篇妨害司法罪第 350 条规定协助脱逃罪，
该条规定“以任何方式协助脱逃的，处一年以上五年以下严格监禁。负责监管脱













                                                        
① 徐久生、庄敬华译.德国刑法典[Z].北京：中国方正出版社.2004.71. 
② 王秀梅、邱陵译.罗马尼亚刑法典[Z].北京：中国人民公安大学出版社.2007.104. 
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